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contemplates, among other things, the possibility of a client relationship between a municipal
entity and an investment adviser. Accordingly, the Committee believes that the langnage
contained in section 15B(e)(9) of the Exchange Act evinces a clear Congressional intent that the
phrase “solicitation of a municipal entity,” contemplates the formation of a client relationship (or
at least the possibility of a relationship) between the municipal entity and an investment adviser
(or a broker, dealer, municipal securities dealer or municipal advisor); if such a relationship
cannot be formed as a matter of law, then the recommendation of the security (or any other
activity) by the broker-dealer cannot be a “solicitation” within the meaning of section 15B(e)(9).

The Committee also believes that a record keeper should not have to register as a
municipal advisor when it provides a governtnental retirement plan a list of available investment
options that contains mutual funds, investment options underlying group variable annuity
contracts or other securities or otherwise provides retirement services. An entity providing an
“open architecture” platform of mutual funds or Insurance Contracts in the retirement market is
not engaging in an indirect “solicitation of a municipal entity or obligated person” on behalf of
unaffiliated investment advisers to the mutual funds available on the platform (or to the
investment advisers to the funds underlying the investment options offered within a group
annuity) within the meaning of Section 15B(e)(9). As is the case outside of the retirement plan
context, such an interpretation is beyond the intent, language and scope of Section 15B(e)(9).
The Committee seeks the Commission’s confirmation of its understanding.

RECORDKEEPING AND OTHER ADMINISTRATIVE SERVICES SHOULD SUBJECT AN ENTITY TO
MUNICIPAL ADVISOR REGISTRATION: DISTINGUISHING BETWEEN INVESTMENT ADVICE AND
INVESTOR EDUCATION

Given the broad interpretation of the term “investment strategies” in the Proposing
Release, the Committee is concerned that retirement services (as described above}—which
typically include recordkeeping and other administrative services, as well as investor education
materials—could be deemed investment “advice” with respect to a municipal financial product
(i.e., an investment strategy). The Committee strongly believes that that the provision of
retirement services by Committee members and/or their affiliates should not trigger municipal
advisor registration.

The provision of recordkeeping and other administrative services, as well as investor
education materials provided to plans, should not be deemed investment “advice” with respect to
a municipal financial product because they are fundamentally different than the types of services
the Commission has typically categorized as investment advice. The Committee believes that
none of the retirement services described above fall within the definition of investment advice, as
this has been interpreted by the Commission and the staff.>' In this respect, the Committee notes
that the Commission staff has taken the general position that information provided to a plan

* See Investment Advisers Act Release No. 1092 (Oct. 8, 1987); SEC Division of Investment Management: Staff
Legal Bulletin No. 11.
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which simply describes or explains the various options available under the plan, without any
analysis or recommendation with respect to these options, would not constitute “investment
advice” as this term is used in the Advisers Act.?

Finally, the Committee again notes that the types of “investment education” discussed
above have long been accepted in the retirement plan market place and expressly sanctioned by
the Department of Labor in the context of administering ERISA, a statute that imposes fiduciary
obligations on those who provide investment advice to certain retirement plans. While the
Commission may not be focused on the administration and interpretation of ERISA, the
Commission should be aware of the seismic shift that would occur in the retirement markets
(both in the governmental and non-governmental retirement markets®) if plan recordkeepers and
administrators are required to register as municipal advisors as a consequence of providing
objective information about plan funding options (including providing sample plan lineups).

We submit that if the mere presentation of materials on plan lineup options, which often
includes information governmental retirement plans rely on to help meet their fiduciary
obligations, is deemed to trigger municipal advisor registration, then this will result in harm to
the governmental retirement plans the Commission is seeking to protect. The Committee
believes the Commission’s proposed interpretations will significantly limit the transmission of
fundamental information about plan options to governmental retirement plans. The Committee
further believes that small and mid-size plans would be hurt the most because such plans
generally lack economically feasible alternative ways of obtaining objective information about
plan options.

The Committee notes that plan sponsors, or the employees appointed by the sponsor as
trustee or named fiduciary, generally have a fiduciary duty to select and monitor the investment
options available under the plan, unless such functions are expressly delegated to a third party.
In contrast, the record keepers are ‘directed’ rather than discretionary service providers and act
only upon the instructions received from the plan sponsor or another plan fiduciary. Since 1974,
retirement plan record keepers have employed various controls to ensure they are not deemed to
be giving advice or otherwise acting as fiduciaries within the meaning of ERISA. As noted in
footnote 23 of this letter, most record keepers employ the same practices, processes and
procedures in the governmental retirement plan markets as they follow in the corporate

22 See Letter to Olena Berg, Assistant Secretary, DOL Pension and Welfare Benefits Administration, from Jack W,
Murphy, Associate Director, SEC Division of Investment Management (Feb. 22, 1996); see aiso Letter to Olena
Berg, Assistant Secretary, DOL Pension and Weifare Benefits Administration, from Jack W. Murphy, Associate
Director, SEC Division of Investment Management (Dec, 5, 1995), ' '

# As certain Committee members have relayed to the staff, Committee members servicing both the povernmental
and non-governmental retirement markets employ substantially similar operational processes, policies, procedures
and controls even though governmental retirement plans are not subject to ERISA. This industry practice arose
because (i} of state statutes that apply in the government retirement market and (ii) most firms are operationally
incapable of implementing different operational processes, policies, procedures and controls on a cost-effective basis
depending on whether a retirement plan is subject to ERISA.
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retirement plan markets, and do not act as fiduciaries for governmental retirement plans under
applicable state law. We understand the Commission staff to be of the view that retirement plan
record keepers could be deemed to be providing investment advice, and therefore would be
municipal advisors, if they provide information to plan sponsors about funding options and
answer basic questions about such options. Such a conclusion by the staff would be devastating
to record keepers and others that service governmental retirement plans and put such entities in
the impossible position of being deemed to be fiduciaries under the municipal advisor regulatory
regime but not under state law or ERISA (if such conduct had occurred in the context of a
corporate retirement plan subject to ERISA). It seems untenable for record keepers and other
entities to operate in a context where a given activity is deemed to be investment advice and
trigger fiduciary duties under one regulatory scheme but not under the ERISA regulatory scheme
they have been operating under for 37 years, particularly when ERISA is viewed as being the
preeminent statutory scheme setting forth fiduciaries’ responsibilities in the context of employee
benefit plans. The Committee thus cautions the Commission that if the Proposed Rules are
adopted substantially as proposed, they will cause significant disruption for retirement plan
industry service providers, harming both governmental retirement plans and their participants.

Municipal entities sponsoring governmental retirement plans must take responsibility for
either hiring an investment adviser, municipal advisor or broker-dealer to provide advice with
respect to funding options or make the decision on its own. Where municipal entities hire an
investment adviser or municipal advisor to provide advice as to funding options, that investment
adviser or municipal advisor is subject to various fiduciary duties. Where a broker-dealer is
hired to execute securities transactions and provides investment advice incidental thereto, then
the broker-dealer is subject to regulation under the Exchange Act and FINRA rules.

In cases where a municipal entity decides to make the decisions on its own, then it is
responsible for the decisions made. The Commission should not seek to use the municipal
advisor regulatory framework to “plug a perceived gap” in cases where there is no independent
third party subject to a fiduciary duty providing investment advice to a municipal entity by
artificially imposing the municipal advisor regulatory regime on parties (i.e. plan recordkeepers
and administrators) that have some contact with municipal entities with respect to their
retirement plan. Imposing the municipal advisor regulatory regime on recordkeepers and
administrators, in part, because there is no other entity “in the picture” is inappropriate and
inconsistent with the language and purposes of section 975 of the Dodd-Frank Act. Every
municipal entity has the option of hiring an independent fiduciary to provide investment advice,
Recordkeepers and administrators should not be punished by a particular municipal entity’s
decision not to do so.

ISSUERS OF SECURITIES

As noted in the Prior Comment Letter, the Proposing Release does not discuss the role of
issuers of securities, such as mutual funds, hedge funds, and other Pooled Investment Vehicles
and insurance companies that issue Insurance Contracts to governmental retirement plans. As
issuers of securities that are purchased by municipal pension plans, insurers and some of their
affiliates are functionally “counter-parties” to the pension plans vis-a-vis their issued securities.

13256695.6



Ms. Elizabeth M. Murphy
September 20, 2011
Page 14

Issuers and purchasers of securities thus generally occupy “opposite sides of the table” in arms-
length transactions, and often have conflicting economic interests. As counter-parties to those
purchasing the securities, it seems untenable for issuers to be subject to a fiduciary duty.
Moreover, issuers of securities usually do not provide purchasers of their securities any
investment advice regarding the securities being issued. Finally, we submit that there is no
Congressional intent to apply the municipal advisor regulatory regime to entities that issue
securities to municipal entities. Acknowledging that issuers of securities are not municipal
advisors would be consistent with the long-standing position of the Commission that an “issuer”
is not a broker-dealer for purposes of the Exchange Act.

CONCLUSION

The Committee strongly supports the Commission’s goal of stamping out fraud in the
municipal securities marketplace and regulating actors in the market that heretofore have
provided advice to municipal entities and obligated persons without being subject to adequate
regulation. However, the Committee remains concerned that the Commission intends to extend
the munticipal advisor regulatory scheme beyond that which was intended by Congress and
beyond the harms the Dodd-Frank Act was designed to cure. The Committee therefore urges the
Commission to reconsider the scope of the Proposed Rules and Proposed Forms in light of the
comments offered in this letter, and make appropriate modifications and clarifications.

The Committee appreciates the opportunity to meet with the staff on the Proposing
Release and would be happy to meet to elaborate on the comments made herein should the staff
think such a meeting would be useful. Please contact Clifford Kirsch (212.389.5099), Michael
Koffler (212.389.5014) or Susan Krawczyk (202.383.0197) if you have any questions.

Sincerely,

SUTHERLAND ASBILL & BRENNAN LLP

BY: Cl flped l‘<\f‘6cf’\/ﬂ7é
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Michael B. Kofﬂer

BY: SL)SC(/\ RfawCZV/@//’%
Susan S. Krawczyk

FOR THE COMMITTEE OF ANNUITY
INSURERS
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